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UNITED STATES DISTRICT COURT 
DATE FILED: 1 '1-/ ~ 0 ItoSOUTHERN DISTRICT OF NEW YORK 

------------------------------------------------------------- )( 

IN RE WORLD TRADE CENTER DISASTER ORDER DISMISSING CASES 
SITE LITIGATION WITH PREJUDICE FOR 

FAILURE TO PROSECUTE 
IN RE LOWER MANHATTAN DISASTER 
SITE LITIGATION 21 MC 100 (AKR) 

21 MC 102 
IN RE COMBINED WORLD TRADE CENTER 21 MC 103 
AND LOWER MANHATTAN DISASTER SITE : 
LITIGATION 

----------------------------------------------------------.-- )( 

ALVIN K. HELLERSTEIN, U.S.D.J.: 

WHEREAS the Plaintiffs identified in the attached e)(hibit, having alleged 

suffering injuries arising from their participation in the cleanup of the World Trade Center and 

surrounding areas following the events of September 11, 2001, filed lawsuits against the City of 

New York and its contractors, conducted e)(tensive discovery, filed numerous motions, and 

conducted pretrial and appellate proceedings; and 

WHEREAS attorneys representing them entered into the Settlement Process 

Agreement, as Amended ("SPA"), on June 10,2010, and obtained approval of the SPA by this 

Court as fair and reasonable on June 23, 2010; and 

WHEREAS the SPA has provided a period for individual consideration by each 

Plaintiff, whether to accept or reject the settlement; and 

WHEREAS, during this period, and after two infonnational hearings conducted 

by the Court and numerous diligent efforts by Plaintiffs' counsel to reach and advise each of the 

Plaintiffs, the Plaintiffs identified in the attached e)(hibit either could not be located, failed to 

respond to numerous communications directed to them, or refused to respond; and 
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WHEREAS this Court, by order ofNovember 24,2010, appointed Special 

Counsel to communicate with these Plaintiffs, supplementing previous efforts by counsel 

engaged by them; and 

WHEREAS, despite best efforts extended by Special Counsel, the Plaintiffs 

identified in the attached exhibit could not be located, failed to respond to efforts by Special 

Counsel to communicate with them, or refused to respond; and 

WHEREAS dismissal of a case for failure to prosecute is appropriate when (l) the 

client's inaction causes significant delay, (2) the client has received notice that further delay will 

result in dismissal, (3) the delay is likely prejudicial to the defendant, (4) the need to alleviate the 

Court's calendar congestion outweighs the right for an opportunity to have a day in court, and (5) 

lesser sanctions would not be efficacious, see Rusza v. Rubenstein & Sendy Attys at Law, 520 

F.3d 176, 177 (2d Cir. 2008) (per curiam); and 

WHEREAS these Plaintiffs (1) have caused significant delay in calculating the 

final opt-in thresholds under the SPA and in finalizing the Affirmation of Final Settlement under 

Section XXII of the SPA; (2) have received substantial notice that they would likely suffer 

dismissal for failure to respond; (3) may cause substantial prejudice to Defendants who seek to 

calculate the final settlement amount and obtain as broad a release from liability as possible; (4) 

have added to this Court's considerable calendar congestion at the expense of a right they do not 

appear seriously interested in vindicating; and (5) are unlikely to respond to lesser sanctions 

because they have failed to respond at all to this, the most serious sanction, despite the numerous 

attempts to obtain communications; therefore 

IT IS ORDERED that pursuant to Federal Rule of Civil Procedure 41(b), this 

Court dismisses the cases listed in the attached exhibit with prejudice for all claims that were 
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brought or could have been brought in the individual Plaintiffs' existing pleadings, but without 

prejudice in relation to a second injury to the extent pennitted by New York state law, see, e.g., 

Golod v. Hoffman La Roche, 964 F. Supp. 841 (S.D.N.Y. 1997) ("Under the two-injury rule [in 

New York], diseases that share a common cause may nonetheless be held separate and distinct 

where there biological manifestations are different and where the presence ofone is not 

necessarily a predicate for the other's development.") (internal quotation omitted)), and as may 

be defined by any court having jurisdiction over any such later-filed complaint. The dismissals 

are without costs. 

Any Plaintiff wishing to seek relief from this Order on the basis of conditions 

coming into effect if the James Zadroga 9111 Health and Compensation Act of2010, H.R. 847, 

111th Congress (2010), becomes law, or for any other reason, may seek such relief by an 

appropriate motion within 30 days of this Order. See Fed. R. Civ. P. 60(b)(6). 

The Clerk shall close the cases noted in the attached exhibit. 

SO ORDERED. 

Dated: Decemberl~ 2010 
New York, New York 

9a-£~cs-
ALVIN K. HELLERSTEIN 
United States District Judge 
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